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laintiff 
gainst ; Hits 
ata ae : ACCIDENT POLICY—‘DISABLED” AUTOMOBILE 
. App. Ste An accident policy issued by defendant provided for payment 
hat Bo ; = Ss of indemnity for loss of life “Sustained through external, violent 
oe se and accidental means * * *, by the wrecking or disablement of any 
d. had = private * * * automobile * * * in which the Insured is riding or 
shane he driving, or by being accidentally thrown from such wrecked or dis- 
dant’s : abled vehicle or automobile.” The insured, while riding in an auto- 
issouri mobile driven by plaintiff, her husband and the beneficiary under 
k. Su- the policy, sustained injuries resulting in her death when the 
car was suddenly swerved by her husband in an attempt to avoid 
a collision with an approaching automobile; the insured was 
r per- ; thrown against the right front door of the car which opened, causing 
| with : a her to fall out of the car. 
zy spe- es 
utory : Please Route to: = ; 
les an See PREVIOUS MISHAP TO DOOR 
juries S 
ian Plaintiff contended that the opening of the car door, under 
the circumstances disclosed by the evidence, constituted a disable- 
ment of the car within the meaning of the policy provisions above 
g the ae quoted. The insurer, however, claimed that the car was not “dis- 
ig de- ' = abled” within the meaning of the policy; that, if the car were “dis- 
g the abled,” such disablement did not occur at the same time that the 
Wis. a insured was thrown therefrom but was “disabled” long prior 
. ‘ae = thereto; and that the disablement of the car was not “the result 
Se % of the same continuous sequence of events terminating in the 
a a injury.” The insurer relied on evidence showing that, before 
have ‘ Bet, i the occurrence of the fatal accident, the right front door of plain- 
mr. Vv. tiff’s car was damaged when the automobile was backed down the 
street while the door was open. 
aaa LANGUAGE CONSTRUED 
ainte- = te The court held that the word “disablement” could be accorded 
ninis- 3 the meaning either of disability or damage and that “disability” 
° the = could be temporary “impairment for use.” The question of 
Scar- : a whether or not a disability of the car was incurred at the same 
ee 8 3 time that the insured was thrown therefrom was held to be one 
find- Ea % for the jury. While there was evidence tending to prove that 
that g the hinges were sprung and the door and door post were separated 
d re- by the previous mishap to the car, yet there was also evidence 
ought tending to prove that the latch and hinges were in a worse con- 
. Su dition after the accident occurred than they were prior thereto. 


The court went on to say that the fact that the door accidentally 
came open, together with the proved damage to the car, while 
the automobile was traveling at a speed of fifty miles per hour, 
was such proof of “disability” to the car as authorized that ques- 
tion to be submitted to the jury. See Evans v. Great Northern 
Life Ins. Co., decided by the Kansas City Court of Appeals, Mo., 
at {[ 502,778. 
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% NEGLIGENCE 
(Other than Automobile) 


Carriers.—In suit by plaintiff to recover damages for injuries 


sustained while she was alighting from defendant’s train, 
the court held that no negligence on the part of defendant 
was the proximate cause of the injury (Barrington v. Atlantic 
Coast Line R. R. Co., U. S. Dist. Ct., S. D., N. Y., 403,274). 
Alighting Passenger Injured—It was not error to deny 
defendant’s motion for a directed verdict in suit by plain- 
tiff to recover for injuries sustained while alighting from 
defendant’s street car, there being evidence to show that 
plaintiff requested assistance of the operator of the car and 
that he failed to respond to her call (Shipman v. United 
Electric Rys. Co., R. 1. Supreme Ct., 403,275). Passenger 
Struck by Rock.—Defendant’s instruction in the nature of 
a demurrer to the evidence should have been sustained, 
where a passenger, while riding through a public park on 
defendant’s street car, was injured when a rock or pine cone 
was thrown through the window by some boys in a near-by 
tree (Shepard v. Kansas City Public Service Co., Kansas City 
Ct. of App., Mo., § 403,268). Sufficiency of Complaint.— 
Injured passenger’s complaint, charging defendant carrier 
with the duty and measure of responsibility of an insurer 
and failing to allege that passenger was in the exercise of 
ordinary care at the time of and immediately prior to ber 
alleged injury, was defective; the complaint was dismissed 
with leave to amend (Sparks v. Chicago & Eastern Illinois 
R. R. Co., U. S. Dist. Ct., E. D., Ill, § 403,273). 


Pedestrian Injured.—Plaintiff recovered a judgment against 


defendants, a city and a water works company, for injuries 
sustained when she stepped into a hole in the grass plot of 
a street, part of which was filled with an unused meter box 
of the water company (Birmingham |Vater Works Co. et al. 
v. Walker, Ala. Supreme Ct., J 403,280). Impaired Eyesight. 
—Plaintiff, a house to house salesman whose eyesight was 
impaired, was denied a recovery on the ground of contribu- 
tory negligence for injuries sustained as the result of falling 
into an open trench in a sidewalk (Smith v. Sneller et al., 
Pa. Supreme Ct., § 403,278). Break in Curb.—Plaintiff re- 
covered judgment for injuries suffered by his intestate as 
the result of a fall which occurred when the intestate stepped 
into a substantial break in the curb of a Sidewalk in defend- 
ant city (Nelson, Admr. et al. v. City of New York, N. Y. 
Supreme Ct., App. Div., 403,272). Collapse of Sidewalk.— 
Judgment dismissing plaintiff's complaint was proper where 
plaintiff’s intestate was injured when the sidewalk on which 
she was walking collapsed, the complaint failing to show 
active wrongdoing on the part of defendant city (Bengivenga, 
Admx. v. City of Plainfield, N. J. Ct. of Err. & App., 
{ 403,263). 


Landlord and Tenant—Failure to Repair.—lessee was not 


entitled to maintain tort action against lessor for injuries 
sustained as a result of lessor’s failure to repair, the exclusive 
remedy provided by statute being that the lessee make the 
repairs himself or vacate the premises in the event the lessor 
neglected to repair (King et al. v. Collins, Okla. Supreme Ct., 
1 403,266). 


Minor Hitching Ride on Street Car.—Jury’s verdict in favor 


of plaintiff, in suit to recover for death of plaintiffs son, 
who, while hitching a ride on a trolley car, was struck by 
a safety zone stanchion, was held to be against the weight 
of the evidence (O’Shaughnessy, Admr. v. Brooklyn & Queens 
Transit Corp., N. Y. Supreme Ct., App. Div., § 403,271). 


Attractive Nuisance.—In suit to recover for wrongful death of 


minor, who was killed as result of coming in contact with 
one of defendant’s power lines while climbing a tower sup- 
porting the line, the evidence was sufficient to require sub- 
mission of the case to the jury under the attractive nuisance 
doctrine (Deaton’s Admr. v. Kentucky & West Virginia Power 
Co., Ky. Ct. of App., J 403,264). 


Railroad’s Liability —The speed at which defendant’s train was 


moving was held not to be excessive in view of the physical 
conditions of the locale and plaintiffs were denied a recovery for 
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the death of their child, who was struck by the train when 
she left plaintiffs’ house, using a path near by, and trudged 
onto the railroad tracks (Sullivan et ux. v. Yazoo & Missis. 


sippi R, R. Co. et al., La. Ct. of App., $403,265). 


Explosion.—Plaintiff, who was injured as the result of an explo- 
sion in defendant’s building, was held to have established 4 
case for the jury under the law applicable to gratuitoys 
licensees; judgment in plaintiff’s favor was reversed, how. 
ever, because of erroneous instructions and the admission 
of incompetent evidence (Kentucky & West Virginia Power 


Co. v. Stacy, Ky. Ct. of App., J 403,267). 


Stores and Shops.—Plaintiff, who fell on a stairway in defend. 
ant’s store as the result of catching her heel on one of the 
steps, the metal plate of which extended about one-half inch 
above the worn concrete surface, recovered a judgment 
(Sullivan v. S. S. Kresge Co., Kansas City Ct. of App., Mo., 
1 403,269). 


Owner’s Liability—No actionable negligence was established 
on the part of defendant and, therefore, plaintiffs were not 
allowed to recover for injuries sustained by the minor plain- 
tiff as the result of tripping over a defective door saddle in 
a building owned by defendant (Masliach et al. v. Schriefer, 
N. Y. Supreme Ct., App. Div., J 403,270). 


Hotel’s Liability —Plaintiff who fell on a linoleum floor in 
defendant’s hotel, one-half of which had been waxed the 
day before the accident and the other half of which was 
being cleaned on the day of the accident, was denied re- 
covery, there being no evidence of defendant’s negligence 
and the evidence disclosing that plaintiff was guilty of con- 
tributory negligence (McCann v. Philadelphia Fairfax Corp., 
Pa. Supreme Ct., J 403,276). 


Amusement Parks.—The evidence was sufficient to support a 
finding that the corporate defendant, the owner and operator 
of an amusement park, failed to exercise the proper measure 
of care toward plaintiff, a patron of the park who was in- 
jured while riding on one of the devices, and, therefore, 
judgment n. o. v. in favor of the corporate defendant was erro- 
neous (Engstrom v. Huntley et al., Pa. Supreme Ct., J 403,277). 


Product Liability — Verdict in favor of plaintiff against retailer 
of bottled beverage for injuries sustained by plaintiff as 
result of drinking beverage which contained glass was 
authorized (Moree v. Shiver, Ga. Ct. of App., § 403,279). 


* LIFE x 


Disability Benefits—Insured is entitled to total disability bene- 
fits when he is so incapacitated that substantially all of the 
material activities of his employment, or any similar employ- 
ment, approximating the same livelihood, are reasonably 
closed to him; inability to perform one or more of the 
substantial duties of his employment, if this be less than 
substantially all such duties, does not constitute total dis- 
ability (Metropolitan Life Ins. Co. v. Johnson, Ga. Supreme 
Ct., J 502,774). 


Commission Due Sub-Agent.—Sub-agent was held to be ent 
tled to commission on policy with respect to which it had 
originated negotiations although final arrangements were 
made through agent in another state to which insured had 
moved; however, because amount of jury’s verdict was not 
responsive to issues raised by pleadings and evidence, judg- 
ment in sub-agent’s favor was reversed and cause Was 
remanded (Lanowah Investment Co. v. John Hancock Mutuat 


Life Ins. Co., Kansas City Ct. of App., Mo., §] 502,775). 


Limitation of Liability—Where insured died of cancer within 
one year after the date of the certificate, defendant was not 
liable for full amount of beneficiary certificate, in view ot 
provisions of by-laws and application, constituting part ol 
contract, that if insured should die within one year oO! cer- 


tain diseases, including cancer, certificate should become 
void and premiums would be returned (Rios v. Supreme 
Forest Woodmen Circle, Kansas City Ct. of App. Mo., 
{ 502,776). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Mailing of Premium.—The closely contested question of whether 


plaintiff mailed a premium payment to defendant as testified 
by her and whether the same reached defendant’ S place of 
business was held to be for the jury, and the jury’s finding 
in favor of plaintiff was held to be supported by competent 
evidence. (Nat. Aid Life Ins. Co. v. Parker, Okla. Supreme 
Ct., 7 502,777). 


War Risk Insurance—Total and Permanent Disability——In an 


action by a veteran to recover benefits under a policy of war 
risk insurance, the evidence failed to show that, at the time 
the insurance lapsed, the veteran was permanently disabled 
because of tuberculosis and, therefore, a judgment in the vet- 
eran’s favor was reversed (United States of America v. Mc- 
Cluskey, U. S. C. A., 5th C., 1 502,779). Where plaintiff sued 
on a war risk policy, and the evidence showed that he had been 
afflicted, since the time he was discharged from the army, 
with an unknown ailment, which showed no signs of being 
or ever having been curable, a finding that plaintiff was 
totally and permanently disabled at the time the insurance 
lapsed was authorized (United States of America v. Davis, 
U. S.C. C. A., 5th C., J 502,780). 


Beneficiary—Eligibility— Relief was denied where complain- 
ant, the wife of the insured, sought cancellation of a certifi- 
cate designating the illegitimate daughter of the insured as 
beneficiary under a policy of mutual benefit insurance, com- 
plainant contending that under the by-laws of the society 
the daughter was an ineligible beneficiary (Adkinson v. 


Nearor, Ala. Supreme Ct., ff 502,781). 


*% AUTOMOBILE 


Insurers’ Liability—Notice of Cancellation.—Mailing of written 
notice of cancellation to the insured, in accordance with the 
provisions of the policy, was sufficient whether or not such 
notice was actually received by the insured (Trinity Universal 
Ins. Co. v. Willrich et al., Wash. Supreme Ct., { 706,080). 
Exclusion Clause.—The court held as a matter of law that 
the injured plaintiffs were transported in the insured vehicle 
for a consideration and that, therefore, their injuries were 
excluded from the coverage of the policy issued by defend- 
ant (Sumida et al. v. Pacific Automobile Ins. Co., Calif. Dist. 
Ct. of App., 7 706,084). Permission of Insured.—In Ken- 
tucky the court did not err in concluding as a matter of law 
that the driver, at the time of the accident, was operating 
the car within the terms of the implied permission of the 
insured owner and liability was established under the omni- 
bus clause of the owner’s policy (The Home Indemnity Co., 
N. Y. v. Vezolles, U. S. C. C. A., 6th C., $706,097). De- 
claratory Judgment.—In exercising its discretion to reject 
jurisdiction in a declaratory judgment action brought by a 
reinsurer, the federal District Court for Kansas should have 
determined whether the issues in controversy could be set- 
tled in the garnishment proceedings, in which the reinsurer 
was joined, pending in a Missouri state court (Brillhart, 
Admr. v. The Excess Ins. Co. of America, U. S. Supreme Ct., 
{ 706,104). 


Financial Responsibility Act—The unpaid judgment against 
the members of a taxicab association, found to be engaged 
in a joint adventure, for the negligent driving of one of 
them subjected them to suspension of their drivers’ oe 
and registration certificates (Champ v. Atkins et al., U.S 
Ct. of App., D. C., 7 706,108). 


Employment—Damages Recoverable from Principal.—A _ judg- 
ment against a servant is res judicata i in favor of the prin- 
cipal insofar as it fixes the maximum limit of liability even 
though the principal was not a party to the action (Pinnix, 


Admx. v. Griffin et al., N. C. Supreme Ct., 706,096). Pleas- 
ure Driving of Employee.—An employer and its insurer 
were not liable for the negligent pleasure driving of an 
employee who was allowed unlimited use, for business and 
pleasure, of the insured 7 furnished by his employer 
(Maas et ux. v. Harvey et al., La. Supreme Ct., § 706,100). 


Pedestrians Injured—Failure to See the Obvious.—A_ pedes- 
trian’s contributory negligence in failing to see the automo- 
hile which struck him, despite his clear and unobstructed 
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view in the direction of its approach, barred his recovery 
for injuries sustained (Guy v. Lane et al., Pa. Supreme Ct., 
{| 706,107). Crossing Intersection.—The conflicts in the evi- 
dence were resolved against a pedestrian who was struck 
by a truck while crossing an intersection within a crosswalk 
(Stivers v. Black & Co., Ill. App. Ct., J 706,117). 


Guests or Occupants.—Fellow employees who arranged for 


daily transportation, each agreeing to drive his own car 
in turn for a week, did not establish a passenger for hire 
relationship (Everett, Special Admx, v. Burg, Mich. Supreme 
Ct., { 706,086). Opposing Traffic Collision.—A driver, found 
guilty of gross negligence or wilful and wanton misconduct, 
was held answerable for injuries sustained by her guest 
when, as a result of the driver’s zigzagging back and forth 
on the highway while intoxicated, her car collided with an ap- 
proaching vehicle (Sorenson v. Wegert, Mich. Supreme Ct., 
{ 706,091). Defective Vehicle—There being no evidence 
that plaintiff’s host was guilty of wilful and wanton mis- 
conduct, plaintiff could not recover for injuries sustained 
when the left.rear wheel of the car in which she was riding 
came off while descending a hill and the car left the road, 
overturning in a creek (Bartolucci v. Falleti, IN. App. Ct., 
{ 706,109). Owner’s Liability—A wife, driving her hus- 
band’s car, was held liable for the death of a guest, but, 
since there was no evidence that her husband had authorized 
the transportation of her guest, her husband could not be 
held liable (Cowan, Admr. v. Kaminow, N. J. Ct. of Err. & 
App., § 706,112). Extraneous Matters During Trial_—The 
court refused to rule that the attitude of the parties, their 
relationship and evidence of insurance coverage were extra- 
neous matters which unduly prejudiced the jury in denying a 
passenger in a car recovery from the driver for injuries sus- 
tained while riding with him (Christie, Jr. v. Eager, Conn. Su- 
preme Ct. of Err., J 706,115). 


Intersection Collisions.—Plaintiff recovered damages sustained 


when her car, in which she was riding, was struck by de- 
fendant’s car at an intersection after plaintiff’s car had 
almost completed the crossing (Ross v. IVilson, Kansas City 
Ct. of App., Mo., § 706,098). Stop Sign Disregarded.—It 
was a question for the jury to decide whether the driver of 
the car in which plaintiff was riding at the time of an inter- 
section collision should have expected the car on the in- 
ferior road to observe the stop sign and the verdict in favor 
of plaintiff was upheld (Breker v. Rosema, Mich. Supreme 
t., | 706,088). Reduction of Speed.—Although the jury’s 
finding that defendant’s decedent was not negligent was not 
against the weight of the evidence, an ambiguous instruc- 
tion from which the jury could erroneously infer that plain- 
tiff’s car, approaching the intersection on a through street, 
should have been slowed down to 10 miles an hour necessi- 
tated a new trial (Valenti v. Mayer, Admr., Mich. Supreme 

t., 7 706,090). Left Turns.—Although, from the nature of 
the intersection, the statute relating to left turns at an inter- 
section was impossible of application, defendants were not 
prejudiced by an instruction in the language of the statute 
because it allowed more latitude than did the exercise of 
ordinary care (Eberdt, Admx. v. Muller et al., Wis. Supreme 
Ct., $706,093). Motorcyclist Injured—The driver of an 
automobile was found responsible for damages sustained by 
a motorcyclist in a collision at an intersection, the jury 
resolving the disputes in the evidence in favor of plaintiff 
and finding that he had not released his claim (Paul v. Flan- 
nery et al., N. J. Ct. of Err. & App., ¥ 706,111). 


Dangerous Intersection.—In an action to recover for injuries 


sustained in negotiating an allegedly dangerous intersection, 
maintained by defendant, the court properly excluded evi- 
dence of prior accidents and opinion testimony that the situ- 
ation at the intersection was dangerous (Ferreira et vir v. 
The Borough of Wilson, Pa. Supreme Ct., § 706,106). 


Parked Vehicles—Set in Motion by Child.—One who left the 


ignition key in a parked car occupied by three adults and a 
child was not negligent and no recovery was allowed for 
injury to a bystander when the child set the car in motion 
and it crashed into a building (Roberts v. Lundy et al., Mich. 
Supreme Ct., § 706,087). Unlighted on Pavement.— Plaintiff 
recovered for injuries sustained when his car collided with 


Paragraph ({|) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


defendants’ truck, parked on the pavement when its lights 
failed, the issues of contributory negligence and the practi- 
cability of stopping the truck entirely off the pavement being 
resolved in favor of plaintiff (Woods v. Waker et al., Calif. 
Dist. Ct. of App., J 706,103). 


Tree in Parkway Struck.—A motorist was denied recovery from 
a county for injuries sustained when his automobile collided 
with a tree standing at the point of the parkway which 
divided the highway, the court finding him guilty of con- 
tributory negligence as a matter of law (Burke v. Washte- 
naw, Mich. Supreme Ct., {| 706,089). 


Opposing Traffic Collisions—The conflicting testimony pre- 
sented issues of fact as to what two approaching drivers did 
immediately preceding the collision between their respective 
vehicles and on which side of the road the collision occurred, 
and the jury’s verdict in favor of plaintiff was upheld (Gib- 
bons v. Delta Contracting Co., Mich. Supreme Ct., {| 706,092). 
Passing Forward Vehicles.—Plaintiff recovered for injuries 
sustained in a collision which resulted when defendant’s 
intestate, passing a forward vehicle on its left, entered the 
path of plaintiff’s car which approached from the opposite 
direction (Kellenberger v. Mitchell, Admx., Ill. App. Ct., 
{ 706,110). Plaintiff recovered for the death of a passenger 
in a car which, in passing a forward vehicle, was struck by 
defendant’s car which approached from the opposite direc- 
tion (Ross, Admr. v. Robinson, Ore. Supreme Ct., J 706,082). 


Stalled Vehicle Struck by Street Car.—No recovery was allowed 
for damage to a stalled vehicle, which was struck by a street 
car, because the driver neglected to take the precautions, 
such as warning the street car traffic, which a prudent man 
in similar circumstances would have taken (Jacobs v. Pitts- 
burgh Rys. Co., Pa. Supreme Ct., § 706,102). 


Rear-End Collisions.—Plaintiff recovered for damage to his 
truck when it collided with the rear of defendant’s truck and 
trailer, parked on the pavement beyond a curve because the 
entire roadway ahead was blocked by a slide (Callison v. 
Dondero, Calif. Dist. Ct. of App., 7 706,095). Circumstantial 
Evidence.—Although the rule of res ipsa loquitur is inappli- 
cable, a case may be proved by circumstantial evidence, and 
it was upon such evidence that plaintiff recovered for injuries 
sustained when the automobile in which he was riding was 
struck from the rear by a gasoline tank truck org! v. 
Beard-Laney, Inc., et al., S. C. Supreme Ct., J 706,105). n- 
avoidable Accident.—The evidence was of such a nature that 
the jury could have properly inferred therefrom that both 


vehicles were proceeding properly and in the exercise of 
due care and that the rear-end collision occurred without 
negligence on the part of either; the trial court, therefore, did 
not err in instructing the jury on the principles of unayoid. 
able accident (Browne et al. v. Bassett, Okla. Supreme Ct, 
{ 706,113). 


Door Opened into Traffic.—Plaintiff, riding on top of a pile of 


leaves in an open truck with one foot resting on a ledge 
outside of the truck, recovered for injuries sustained when 
defendant opened the door of his coupe, striking the passing 
truck and fracturing plaintiff's ankle (Keheley v. Uhl et al, 
Conn. Supreme Ct. of Err. & App., ff 706,116). 


Railroad Crossing Collision——On motion to strike, filed in an 


action resulting from a railroad crossing collision, allega- 
tions as to the condition of the crossing, the obstruction 
thereat, and defendant’s failure to mitigate plaintiffs inju- 
ries after the collision were permitted to stand, whereas 
allegations that, after the accident, defendant removed some 
of the obstructions and disciplined certain employees were 
irrelevant and stricken from the complaint (Parrish v. Atlan- 
tic Coast Line R. R. Co., N. C. Supreme Ct., 706,114). 


Damages—New Trial on Sole Issue.—It was held that, in the 


trial of a civil action, liability and damage are so closely 
related that the court, in the absence of statutory authority, 
could not separate them by ordering a new trial on the sole 
issue of damages (Edelstein, Admx. v. Kidwell, Ohio Supreme 
Ct., 7 706,083). The court refused to rule that the con- 
cededly inadequate verdict was the result of compromise 
among the jurors on the issue of liability and that it was 
an abuse of discretion to limit a new trial to the issue of 
damages only (Hughes et al. v. Schwarts, Calif. Dist. Ct. of 
App., { 706,094). The court refused to agree with defendant 
that there was such an irreconcilable conflict in the evidence 
on the issue of liability that the trial court abused its discre- 
tion in limiting a new trial to the issue of damages only 
(Crandall et al. v. McGrath, Calif. Dist. Ct. of App., {| 706,085). 
Joint Tortfeasors.—Whatever is received from one joint 
tortfeasor towards the damages set by plaintiffs must be 
applied to reduce the recovery thereupon from the other 
tortfeasor (Roberts et al. v. Atlas Life Ins. Co., Kansas City 
Ct. of App., Mo., | 706,099). 


Practice—Communication with Jury.—A judge unlawfully com- 
municated with the jury during its deliberations by sending 
his bailiff to the jury room for the work sheet and, after 
examining it, returning it to the jury (Houston Electric Co. v. 
Lee, Tex. Supreme Ct., {| 706,101). 


Paragraph (#) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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